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ADMINISTRATORS. 


See Execurors anp ApMR’s. 


APPEALS. 


See Practice anD PLEADING. 


BAILMENT. 

Where a bailment is made by 
one of two tenants in com- 
mon, and the bailee under- 


takes to hold for him, and | 
subject to his order alone, | 


the bailee is not estopped 
as to the other tenant in 
common, but, in an action 
by the two jointly against 
him, may show that the 
true title is in a third per- 
son. Pitt v Albritton, 74. 


BASTARDY. 

. Where, under an order of 
the County Court, in a 
bastardy case, the defend- 
ant gave a bond, to com- 
ply with any order of the | 
County Court in that case, 
and the Court ordered that 
he should immediately pay 
to the woman a certain 
sum then ascertained to 





be due ; Held, that the wo- 
man might release her in- 
terest in the said sum, and 
that such release would 
bar an action for the same, 
where she was the relator 
and the suit brought in the 
name of the State, to 
whom the bond was pay- 
able. State v Ellis, 264. 

Although a bastard be 
born in one county, yet if 
the mother and child after- 
wards remove to another 
county, and there acquire 
a residence before procee- 
dings in bastardy are had 
against her, those procee- 
dings must be in the latter 
county, which is alone re- 
sponsible for the mainte- 
nance of the bastard. State 
v Jenkins, 121. 


BONDS AND NOTES. 


1. A bond was given to an 


officer, to indemnify him 
for selling under an execu- 
tion at the instance of “J. 
H. against W.” Held, that 
to intitle the officer to re- 
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cover on this bond, he 
must show that he sold un- 
der the execution mention- 
ed in the bond. Dickinson 
v Jones, 45. 


. Where one of the subscri- 


bers tothe Wilmington and 
Manchester Railroad Co., 
under the charter granted 
by the legislature in 1846, 
gave his note for the first 
instalment to one of the 
Commissioners, appointed 
to take subscriptions for 
the use of the Company, 
instead of paying the cash; 
Held, Pearson, J. dissent. 
that the subscription was 
not void, and that the pay- 
ee could recover on the 
note. McRae v Russell, 

224. 


. The legal effect of the sale 


and delivery of a bond, 
without endorsement, is 
not to pass the legal title 
to the purchaser, for the 
vendor may release it if 
he thinks proper, to the 
maker of the bond. But the 
purchaser is constituted 
the agent of the vendor, 
and the money vested in 
him as legal owner, the 
moment it 1s collected; for 
the chose in action,of which 
the vendor was the legal 
owner, is extinguished by 
an act, which he had au- 
thorised to be dane, to wit, 
the reception of the mon- 
ey. The money then vests 
in the purchaser, as legal 
owner, by force of the con- 
tract of sale, which there- 
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by became executed. Hoke 
v Carter, 324. 


4. Therefore, where such a 


purchaser obtained judg- 
ment in the name of the 
vendor, and the sheriff col- 
lected the judgment, and, 
after notice by the pur- 
chaser, paid the money to 
the vendor: Held, that he 
was, notwithstanding, an- 
swerable to purchaser for 
the amount. Ibid. 


5. Where A gave B a bond 


for fifty dollars, and, at the 
same time, it was agreed 
by parol, that, whenever A 
paid certain costs ina suit 
then pending between the 
parties, the bond should be 
surrendered and given up, 
and A afterwards paid the 
costs; Held, that this was 
Ttompetent and sufficient 
evidence of the discharge 


of the bond. Walters v 
Wheeler, 28, 
CONSTABLES. 


Where a Constable was ap- 


pointed at February TeTm 
1848, and in August 1848, 
a claim was put in his 
hands for collection, oa 
which he obtained a judg- 
ment and stay was granted 
by a magistrate, which ex- 
pired during February 
Term, 1849. when the said 
constable was not re-ap- 
pointed at February ‘Term 
1849, but in July following 
was appointed » hee she- 
riff, and then took out ex- 
ecution on the claim, col- 
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lected it, and failed to pay 
it over ; Held, that he was 
not-responsible on his con- 
stable’s bond, no default 
having been committed du- 
ring the year of his ap- 
pointment. State v Me- 
Gowan, 44. 


CONTRACT. 

. In an action on express 
contract for the price of 
Rope sold and delivered, 
where no price was agreed 
upon, the defendant can 
only show. what was the 
market price, generally, of 
rope of this kind, at the 
time of the sale, but cannot 
show what was the real or 
actual value of the article 
sold, so as to reduce the 
amount, which the plain- 
tiff would be entitled to re- 
cover, below the market 
price at the time. Dickson, 
v Jordan, 79. 

. Where an agreement pur- 

ported to be between A. B. 

“for and on behalf of the 
Albemarle Swamp Land 

Company of the one part,” 

and “B. R. of the other 

part,” and stipulated, that 
the party of the sec- 
ond part should get “on the 
land of the party of the 
first part” a certain quan- 
tity of lumber, and deliver 
it, &c., and in the conclu 
sion it is said, “in witness 
whereof A. B. for and on 
behalf of the party of the 
first part, being the Albe- 
warle Swamp Land Com- 
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pany,” and B. R. as the 
party of the second part, 
have hereunto set their 
hands and seals, and the 
agreement: was signed by 
“A. B. for and in behalf of 
the Albemarle Swamp 
Land Company ;” Held, 
that this was a contract 
between the Company and 
B. R., and:that A. B: could 
support no action for a 
breach of it in his own 
name, but that the action 
must.be in the name of the 
Company. Whitehead v 
Reddick, 95. 


. A and B entered into the 


following agreement in 
writings “Sold to B one 
gray filly, for one hundred 
and fifteen bushels of corn, 
which.the said filly stands 
good to the said (A) as his 
own right and property, 
until she is paid for.” Sign- 
ed and sealed by A. Held, 
that the legal title to.the 
mare still remained in A, 
and that the sale was only 
conditional. Parris v Ro- 
berts, 268. 


. When work is done under 


a special contract, and not 
completed within the time 
limited, but is carried on 
after the day, with the as-. 
sent of him for whom it 
was done, the party con- 
tracting to do the work is. 
confined under the com- 
mon count, to the rate of 
compensation fixed by the 
contract, when no further 
special contract is made. 
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The rule to ascertain the 
damages is, if the work | 
contracted for is worth 
the sum agreed on, what | 
is it worth as done ?— | 
Farmer v Francis, 282. | 
5. When property bargained 
for is delivered, an action 
for the price agreed upon, 
cannot be defeated, except 
in cases where, if the mo- | 
ney had been paid, it might | 
be recovered back in an ' 
action for money “had and 

received.” There must be | 
a total failure of consider- | 
ation. As, when the pro- | 
perty is retained by mutu- 

al consent, or is never de- 

livered, or a counterfeit 

bill is received, an action | 
for the price agreed to be 

paid may be defeated ; but | 
otherwise, if the property 

is delivered, although it | 
turns out to be unsound, 

and of no value; or if the | 
bill is genuine, though up- | 
on an insolvent bank. Mc- | 
Entire v McEntire, 299. | 


COUNTIES. 

1. As the legislature may 
constitute t wo counties 
out of one, it may also, as 
incident to that power, | 
direct a fair and reasona- | 
ble division to be made | 
between them of any fund | 
before raised by levies on 
the inhabitants of both the 
counties in common, and 
to provide for enforcing 
payment thereof by those 
who have it in hand.— 
Love v Schenck, 304 | 
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» 


) we 


Interpretation by the 
Court of the several acts 
relating to the division of 
the Counties of Lincoln, 
Catawba and Union.— 
Ibid. 


. The act of Assembly, re, 


quiring the payment of 
certain moneys by the 
County of Lincoln to the 
County of Gaston, (refer- 
red to in Love v Schenck, 
ante p. 304,) applies only 
to such persons as had the 
fund, or a part of it, in 
hand at the passing of the 
act, or might have it after- 
wards. It does not charge 
one, through whose hands 
the money had merely 
passed, and from whom it 
had been taken by the 
Court, before the enact- 
ment of the Stature— 
Love vy Ramsour, 328 


DEEDS. 


. Although a deed is made 


to include more land than 
was sold, it is not, on that 
account, fraudulent, but it 
is only void for the excess. 
Judge v Houston, 108 


. Where a deed for land, 


after setting forch the par- 
ties, the description of the 
land and the interest con- 
veyed, goes on as follows : 
“to have and to hold the 
above described peice or 
parcel of land, free and 
clear from me, my heirs, 
executors, administrators 
and assigns, and from all 
other persons whatsoever, 
unto the said, &c.” Held, 
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that this clause contained 
a covenant for quiet en- 
joyment. Alidgett v 
Brooks, 145 
3. No precise or technical 
language is required by 
law, in which a covenant 
shall be worded—any 
words, which amount to, 
or import an agreement, 
being under seal, are suffi- 
cient. Ibid. 

4. A., having a life estate in 
two negroes, executed an 
instrument, in which were 
the expressions “which 
right and title I relinquish 
to B. for value received,” 
which instrument was 
signed, sealed, witnessed 
anddelivered. feld, that 
if this be not good asa 
release, technically, it is 
good asa bill of sale or 
deed of gift. McAlister v 
McAlister, 184 
5. When a deed by a hus- 
band for a slave was sign- 
ed and sealed, but not de- 
livered, in the presence of 
a subscribing witness, but 
was afterwards delivered 
by the husband to his wife 
for the benefit of the gran- 
tee: Held, first, that the 
delivery was good and 
enured to the benefit of 
the grantee—Held,  sec- 
ondly, Pearson, J., dis- 
sentiente, that when the 
deed was signed, sealed 
and attested by a subscrib- 
ing witness, a delivery, 
not in the presence of the 
attesting witness; might 
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be proved by a third per- 
son, so as to satisfy the 
requisitions of our Statute 
relating to the transfer of 
slaves. Gaskill y King, 

211 


. A deed is valid in a Court 


of Law, notwithstanding 
any fraud in the consider- 
ation of the deed or in any 
false representation of a 
collateral fact, whereby 
-he party was induced to 
enter into the contract by 
executing the intrument. 
Gant v Hunsucker, 254 


. The date of a deed or 


other writing is prima fa- 
cte evidence of the time of 
its execution, upon the 
principle, that the acts of 
every person, in transact- 
ing business, are presumed 
to be consistent with 
truth, in the absence of 
any motive for falsehood. 
Lyerly v Wheeler, 290 


See Fraups—Fravps,Srar. 


OF, 


DEVISES & LEGACIES. 


1, 


A bequeathed as follows : 
“I loan to my wife Chari- 
ty, one negro man Primus” 
(and other negroes); “also, 
she may take choice of 
any one of the negroes be- 
longing to my estate,which 
I nay not give away,” &c. 
“and at the death of my 
wife, the negroes I have 
loaned to my wife, and 
their increase, I want to 
be equally divided between 
iny four grand-children, A, 
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B&c.” Field, that the wife 
took a life estate only in 
the negro girl selected by 
her from those not given 
away. Hyman v Williams, 
92 
2. A residuary clause ope 
rates as a limitation of the 
interest of the tenant for 
life, and passes it over as 
effectually as if there had 
been an express limitation 
over of the specific thing. 
Ibid. 
3. Where a decree is made 
in the County Court in fa- 
vor of the plaintiffs, on a 
petition for a legacy, in 
which there are several 
plaintiffs, one of whom is 
the executor of a deceased 
legatee, and this executor 
dies before satisfaction or 
execution sued, the right 
to the legacy of the deceas- 
ed legatee vests in the ad- 
ministrator de bonis non, 
but he is not entitled to 
have execution until he has 
made himself a party, eith- 
er by sci. fa. or according 


to the course of Courts of 


Equity. Ellison v. An- 
drews, 188. 


4. Where several legatees or 
distributees obtain a de- 
cree against executors or 
administrators for a mon- 
ied legacy, the decree is 
peecon. and each is enti- 
tled to a separate execu- 
tion for his share. Jbid. 

5. Suits for legacies, distrib- 
utive shares, and filial por- 
tions, given in the Courts 
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of jaw by petition, are con- 
sidered in the nature of 
proceedings in Equity, in 
respect to the pleadings, 
taking the accounts, de- 
creeing and rehearing, or 
reversing. And so, also, 
as to process on the de- 
crees. Ibid. 


. When, in a suit by lega- 


tees against the adminis- 
trator with the will annex- 
ed, it was decreed that the 
administrator should de. 
liver to three of the four 
legatees, entitled to legacy 
of slaves, their respective 
shares, which was done, 
and as to the other share, 
(the legatee being in parts 
unknown) it was decreed 
that this share should be 
allotted to the administra- 
tor, &c. “for the use” of 
such legatee,upon the trust 
declared in the will, &c., 
and the administrator un- 
der this decree kept pos- 
session of the share of the 
slaves thus allotted, and 
hired them out, and depos- 
ited the hires in Court; 
Held, that this amounted 
tu an assent to the said 
last mentioned legacy. 

Buffaloe v Baugh, 201. 


7. The act of 1844, ch. 83, 


making devises to. operate 
on such real estate as the 
testator may have at the 
time of his death, was al- 
together prospective, and 
did not extend to wills 
nade and published before 
the time when the act went 
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into operation, though the 
testator did not die until 
afterwards, unless there 
be a re-publication of the 
will, after the act went 
into operation. Williams 
v Davis, 21 
8.°The term “ property,” in 
its legal sense, does not 
include cheses ta action, 
and in reference to person- 
alty, is coufined to ‘ goods,’ 
which embraces things in- 
animate, as furniture, &c. 
and to “chattels,” which 
term embraces living 
things, as horses, &c.— 
Pippin v Etlison, 61 
. Where a testator devised 
all his “ property” to his 
wife for life, and directed 
that, after her death, “it 
should be sold,” &c. Held, 
that choses in action did 
not pass. Ibid. 

10. A devised to his son a 
tract of land “fer and du- 
ring his natural life,” and 
after his death “to the 
heirs of my body, to be 
equally divided between 
them, to them and their 
heirs forever,” and if he 
dies without heirs of his 
body, living at the time ef 
his death, then to his 
daughter. Held, that un- 
der this devise, the son 
took only a life estate — 
Moore v Parker, 123 

EJECTMENT. 

1. A. in 1793, took posses- 
sion under color of title, 
to land, which had been 
previously granted to au- 
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other, and died in 1794, 
leaving a will. In 1795, 
B. a son, but not a devi- 
see of A., took possession 
without color of title, and 
continued in the uninter- 
rupted possession, exercis- 
ing acts of ownership, for 
more than twenty years ; 
Held, that B’s title was 
perfected by such posses- 
sion. Smith v Bryan, 11 


2. Even if B. were a trustee 


under the will of C., C.’s 
heirs cannot dispute his 
title at law, much less can 
a mere wrong-doer. Ibid. 


- Where A. had leased land 


to B. for the year 1848, 
and during the year 1848, 
while B. was in possession 
under the lease, A execu- 
ted to C a deed purporting 
to convey to him the fee 
simple, and thereupon, C, 
on the 25th of December, 
1848, commenced an ac- 
tion of ejectment against 
B ; Held, that the action 
would not lie, because at 
the date of the demise, C 
had not the right of entry. 
Price v Osborne, 26 


. Where A lives upon land 


together with B, who 
claims the title, and the 
land is sold under an ex- 
ecution against A in an 
action of eyectment, by the 
purchaser under the exe- 
cution, brought against A, 
the latter cannot protect 
himseii from the action by 
setting up the title of L. 
Judge » Houston, 108 
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5. But, by Pearson J., if B, 


in such a case, after judg- 
ment, can satisfy the 
Court, by proper affidavits, 


———— 


that he had a bona fide | 
claim of title and is iu pos- | 
session, the Court has pow- | 
er to order the writ of | 


possession not to be issued 


until the plaintiff brings , 


an action of ejectinent 
_ him. Ibid. 

A purchaser of land is a 
privy 


in estate with the | 


bargainor, and has the | 


right, where necessary, to | 
use the name of the "bar- | 


gainor to eflect a recovery 


in ejectment, and, also, to | 
take possession in his | 


Posten v Henry. 


name. 
339 


. On the trial of an action 
Court | 


of ejectment, the 
may, in its discretion, al- 


low one of the lessors to | 
be stricken out of the de- | 


claration, upon the costs 
being depusited in Court, 
and mutual releases exe- 


cuted. The party strick- | 


en out may then be a wit- 
ness, as if his name had 
never been in the declara- 


tion. Carson v Smart, 369 


. In ejectment all the co- 


tenants need not be joined | 


jn the demise. bid. 

An entry, under a deed, 
into a part of a tract of 
land, shall, as against a 
inere wrong-doer, be con- 
sidered an entry into the 
whole—it not 


appearing 


i) 
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that any one else has pos- 
session of any part. Os- 
borne v Ballew, 373 


ELECTIONS. 


. One, who votes illegally 


at an election of sheriff, 
cannot defend himself a- 
gainst an indictment, upon 
the ground that the elec- 
tion was conducted irreg- 
ularly. State v Cohoon, 
178 
The County Court, a ma. 
jority of the acting justi- 
ces being present, is the 
tribunal to decide all con- 
tested elections of Sheriffs; 
and the validity of th: 
election or any alleged ir- 
regularities can only be 
objected to in adirect pro- 
ceeding before that tribu- 
nal. bid. 
A bond, given for money 
lost upon a wager on ths 
result of a public election, 
though neither of the par- 
ties be a voter, is based 
upon an illegal considera- 
tion, being against public 
policy, and is _ therefore 
void. Bettis v Reynolds, 
344 


EMANCIPATION. 


. The plaintiff, a colored 


person, claimed to be free, 
and for the purpose of pro- 
ving it, introduced a rec- 
ord of Craven County 
Court in 1807, setting forth 
a petition in the naine of 
William Jessup, praying 
for liberty to emancipate 








~~ 
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certain slaves owned by 
him, for meritorious servi- 
ces—the order of the Court 
that William Jessup have 


leave to emancipate the | 


slave mentiened, among 
whom was the slave by 


the name of Sinah—and 
the copy of the bond filed, 


as directed by the act of 


1796. Held, that the eman 
cipation of the said Sinah 
was completely effected by 
these proceedings; that the 
petition setting forth the 
master’s wish, then to 





emancipate for meritorious | 
services, the judgment of , 


the Court, and the grant- 
ing to the master liberty 


tu emancipate, beirg en- | 


tered of record, make the 
liberation required by law 
Stringer v Burcham, 4}. 


. After an acquiescence for 


thirty years by the public, 
in the enjoyment of her 
freedom, every presump- 
tion is to be made in favor 


| 4. 


of her actual emancipa- | 
tion, especially against a | 


trespasser and wrong-docr. 


Ibid. 
EVIDENCE. 


. Where A gave B a bond 


for fifty dollars, 4nd, at the 
same time, it was agreed 
by parol, that, whenever 
A paid certain costs in a 
suit then pending between 
the parties, the bond should 
be surrendered and given 





up, and A afterwards paid | 
the costs; Held, that this | 
» 


~~ 
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was competent and suffi- 
cient evidence of the dis- 
charge of the bond. Wal- 
ters v Walters, 28 


. The delivery of a deed is 


a question of fact, and the 
law has prescribed no par- 
ticular form in which it 
shall be made. Floyd v 
Taylor, 47 


. When any circumstances 


are proved, no matter how 
slight or inconclusive,— 
from which a delivery inay 
be inferred, the party rely- 
ing on them has a right to 
have them submitted to a 
jury, and it is error ina 
Judge to instruct them that 
there is no evidence of a 
alelivery. Did, 

The presumption of death, 
arising from the absence 
ofa party for more than 
seven years, is not remo- 
ved by proof of a rumor, 
during that time, of his be- 
ing alive, which rumor, 
upon investigation, turns 
out to be without founda- 
tion. Moore v Parker, 123. 


. It is an established rule in 


the law of evidence, that 
in matters of art and sci- 
ence, the opinions of ex- 
perts are evidence, touch- 
ing questions in that par- 
ticular art or science, and 
it is competent to give in 
evidence such opinions, 
when the professors of the 
science swear they are able 
to pronounce them in any 
particular case, although 
at the same time they say 
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that precisely such a case 
had not before fallen under 
their observation, or under 
their notice in the course 
of their reading. State v 
Clark, 151. 

The effect of the evidence is 
of course to be decided by 
the jury. Lbid. 

6. After the death of a hus- 
band, the wile is a compe- 
tent witness to prove the 
execution of a deed made 
by him in favor of a third 
person. Gaskill vKing,211 

7. In an action brought by a 
mortgagee against a cred- 
itor of the mortgagor, 
claiming property under 
an execution against the 
mortgagor, it being allegéd 
that the mortgage was 
made with a fraudulent in- 
tent, the declarations of 
the mortgagor, immediate- 
ly before and in contem- 
plation of the act, may be 
given in evidence against 
the mortgagee. His dec- 
larations alter the act are 
not admissible in evidence. 
Harshaw v Moore, 247. 

8. On an indictment for per- 
jury, in swearing that A, 
one of the several assail- 
ants in an affray, -struck 
the defendant, when it ap- 
peared that A did not, but 
another assailant did strike 
the blow, it was compe- 
tent for the defendant, in 
order to disprove a corrupt 
motive, to shew that, im- 
mediately on his recovery 
from the unconsciousness 
occasioned by the blow, 








he had given the same ac- 
count of the transaction as 
he did in his testimony be- 
fore the court, on the trial of 
the case, in which the per- 
jury was charged. State v 
Curtis, 270 


. On the trial of an eject- 


ment, it became important 
to prove that the defend- 
ant was the tenant of A. 
To prove this, the plaintiff 
called A, who proved the 
fact, and, on cross-exami- 
ination, produced a con- 
veyance, dated more than 
seven years before the 
commencement of this 
suit, and swore that he 
had been continually in the 
peaceable and adverse pos- 
session. ‘The counsel for 
the plaintiff was then a- 
bout to urge to the jury 
that A’s testimony, as to 
the time he obtained sa:d 
deed, was false, and that 
the deed was antedated. 
The Court informed the 
counsel, that, as he had in- 
troduced A as a witness, 
he could not discredit him 
before the jury; that he 
might have proved by oth- 
er testimony, that the wit- 
ness was mistaken, and 
that thé facts were other- 
wise. The Court permit- 
ted the deed to be given to 
the jury for their inspec- 
tion, that they might de- 
termine from the face of 
it, whether it was anteda- 
ted or not. ‘Ihe Court 
then instructed the jury, 
that it they believed, from 
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an inspeotion of the deed, 
that it had not been in ex- 
istence for seven years or 
more before the action was 
brought, they should find 
for the plaintiff; but it did 
not Jie in the mouth of the 
plaintifl to say, that his 
witness, A, was unworthy 
of credit; and particularly, 
as the plaintiff was not en- 
titled to recover, unless 
that part of A’s testimony 
in relation to the posses- 
sion was believed. The 
plaintiff had no right to 
ask them to believe so 
much of A’s testimony as 
was in his favor, and to 
discredit him as to the bal- 
ance. Hicev Cor 315. 
10. Held. that the charge of 
a Judge should be taken as 
a whole—that all he says 
upon any one particular 
point should be taken to- 
gether, and that, thus view- 
ing it, the charge of the 
Judge in this case was cor- 
rect. [bid. 

11. The party producing a 
witness shall not be allow- 
ed to prove him corrupt. 
He may prove that he is 
mistaken, or that the fact 
sworn to is other than is 
represented by him. /bid. 
12. There is a distinction 
between discrediting a 
witness, and shewing that 
the facts are different from 
what he has represented 
them. In the latter 





401 


not primary. The evi- 
dence may be discredited, 
and the integrity of the 
witness remain unim- 


peached. Ibid. 


13, Pearson, J. dissented, 


as io the construction of 
the Judge’s charge. Ibid. 


14, When a grant calls for 


the line of an old grant, 
the rule is, that it must go 
to it, unless a natural = 


ject or a marked tree is 


called fur, and, before the 
calls of the junior grant 
can be ascertained, those 
of the old must be located. 
Dula vy McGhee, 332 


15, Under the act of 1846, 


a party may read a regis- 
tered copy of a deed to the 
other party, who has it in 
possession, without notice 
to produce the original, in 
the same manner as he can 
read a copy of a deed to 
himself. Carson v Smart, 

369 


16. On a trial for murder, 


charged to have “been 
committed by a husband 
on his wife, the State has 
a right to prove a long 
course of ill-treatment by 
the husband towards the 
wife. State v Rash, 382 


17. Whether an alleged sub- 


sequent reconciliation be- 
tween the parties is real 
or pretended, so as to af- 
fect the question of malice, 
is a matter for the decis- 
ion of the jury. bid. 


case, the discrediting of| 18. Proof of the declarations 


the witness is incidental, 


of the deceased wife, offer- 
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ed by the husband, that (5 
she had been guilty of | 


adultery, was properly re- 
jected. by the Court, be- 
cause it was irrelevant to 
the issue, and because it 
would have gone strowgly 
to prove the malice charg- 
ed on the husband. Ibid. 
EXECUTIONS 


. If, in the case of a fieri fa- 
the | 


cias for the sale of 
lands of a deceased debtor, 
the heirs should be named, 
yet this is not necessary, 
when the will is a vendi- 
tiont exponas, the land ha- 


ving been ascertained by | 


and return of a 
Smith v Bryan, 

ll 
A sheriff is not bound. like | 


the levy 
constable. 


a constable, to any partic- | 


| 


a 


. Tie title to land, sold un- 


der execution, vests in him 
to whom the officer makes 
the deed. Carson v Smart, 

369. 

A deed made by a sheriff 
er Coroner, under a sale 
by execution, passes the 
title, notwithstanding a 
third person may, at the 
time, be in adverse posses- 
sion. Ibid. 

When a person takes a 
deed from a debtor, while 
the land is subject to a 
levy, under which it is at- 
terwards sold, he stands iu 
no better situation than 
the uebtor, whose place he 
has taken. bid. 


-EXECUTORS AND AD- 


MINISTRATORS. 


ularity in his return of a | 1. Upon the death of an ad- 


levy ona fi. fa. Judge v 

Houston, 108 
An officer may levy an 
execution upon a standing 
crop, provided it is matu- 
red. ‘The act of 1844, ch. 
35, prohibiting officers 
from levying executions 
“on growing crops,” em- 
braces only crops which 
are not matured. Shannon 
v Jones, 206 
If an officer sells under an 
execution a growing crop, 
and the purchaser after- 
wards gathers it, the offi- 
cer, if he had no authority 
to sell under his execution, 


is as liable in an action of 





trover as the purchaser. . 


Ibid. 


ministrator, the duty of 
settiing up the estate de- 
volves on the adiinistra- 
tor de bonis non. The 
representative of the first 
administrator has nothing 
to do with it, except to 
account for and deliver 
over to the administrator 
de bonis non, such assets 
as may remain undisposed 
of. Ferebee v Baxter, 64 
Creditors cannot sue him 
directly, nor have they a 
right of action on the first 
administrator’s bond; for 
the bona does not vary 
nor add to the duties or li- 
bilities of an administra- 
tor, but merely increases 
the security for perform- 
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ance of his duty. bid. 

3. A judgment obtained by 
a creditor against the ad- 
mivistrator de bonis non, 
ascertaining the amount 
of the debt, but declaring 
that this administrator has 
no assets, will not vary 
the principle. bid. 


FRAUDS ANDFRAUDU- 
LENT CONVEYANCES. 
1. Where a deed of trust, 
conveying a debtor’s pro- 
perty, for the satisfaction 
of certain creditors, is ne- 
cessary to support an ac- 
tion against persons claim- 
ing as purchasers under 
executions against the 
grantor, and it isnot shown 
that, independent of the 
property conveyed, the 
grantor had enough, at the 
date of the deed, to satisfy 
other creditors, the party 
relying upon the deed must 
produce evidence of the 
existence of the debts 
therein mentioned, as the 
bonds, notes, judgments, 
&c., or at least of such an 
amount of them as will 
show prima facie, that the 
transaction was bona fide 
Feimester v Mc Rorie, 287. 
2, When this prima facie ev- 
idence has been given by 


the grantee, the onus of 


proving any fraud, alleged 
to impeach the deed, is 
thrown upon the party al- 
leging such fraud. Jbzd. 
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FRAUDS—STAT. OF. 

1. A contracted to purchase 
from B a tract of land, at 
a stipulated price. and gave 
his written obligation to 
that effect. Afterwards, C, 
by parcl, agreed to pur- 
chase A’s interest in the 
contract, and A, by ea- 
dorsement on his obliga- 
tion, directed B to convey 
to C. Held, that the con- 
tract between A and C 
was void by the statute of 
frauds, and, of course, no 
action could be sustained 
onit. Simms v Killian,252, 


2. A parol agreement by C, 


to execute at another time, 
acovenant to convey to 
D title to a certain piece 
of land, is void under our 
statute of frauds. Ledford 
v Ferrell, 285 


GRANTS. 

1. Under the Act of 1842-3, 
ch. 36, sec. 1, the Literary 
Board can acquire no title 
to land, alleged to be for- 
feited by a grantee from 
the State, for non payment 
of taxes, unless some pro- 
ceeding has been first had 
on the part of the State, 
or its assignees, the Presi- 
dent and Directors of the 
Literary Fund, so as to 
give to the grantce, his 
heirs or assigns, “a day in 
Court,” an opportunity to 
show, that the arrearages 
of the taxes had in fact 
been paid within the year. 
Phelps vy Chesson, 194 
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2. Anestate once vested can- 
not be defeated by a con- 
dition or forfeiture, with- 
out some act on the part of 
the grantor or his heirs, 
by which to take advan- 
tage of the condition or 
forfeiture, even when the 
words of the condition are, 
“the estate shall thereupon 
be void and of no effect,” 
which words have the 
same legal import as the 
words “ipso facto void.” 
Ibid. peo 

3. On a petition to vacate a 
junior grant by more than 
one person, when one only 
had any existing title to 
the premises, the misjoin- 
der is no bar toa judg 
ment vacating the grant. 
Holland vy Crow, 275 

4. The relators have a right 
to this remedy, whether 
they prove any actual da- 
mage or not; for the sub. 
sequent grant Is per sea 
cloud upon the owner’s ti 
tle, and so, a grievance to 
him Ibid. 

5. Parties claiming under a 
junior grant cannot im- 

ach an elder ove direct 
y ; much less can they do 
it in a gollateral manner. 
Ibid 


INDICTMENT. 
1. Where an_ indictment 


for libel, ¢harged that the 
defendant set up, in pub- 
lic, a board, on which was 
a painting or picture of a 
human head, with a nail 
driven through the ear and 
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~ 


. uing the nuisance. 


a pair of shears hung on 
the nail, and the proof was, 
that a human head, shew- 
ing a side face with an 
ear, a nail driven through 
the ear and a pair of shears 
hung on the nail, was in- 
scribed or cut in the board, 
by means of some instru- 
ment, but was not paint- 
ed; Held, that there was 
a fatal variance between 
the allegation and the 
proof, and that the defend- 
ant must be acquitted.— 
Stale v Powers, 5 


. It is not a sufficient justi- 


fication for a persou, who 
does an unlawful act, to 
shew that he did believe 
it unlawful. When the 
act is unlawful and volun- 
tary, the quo animo is in- 
ferred necessarily from the 
act itself. State v Pres- 
nell, 103 
A proprietor of a mill, 
who cuts a canal across a 
public road, whereby the 
passage along the highi- 
way is obstructed, and 
those who are in posses- 
sion of the mill claiming 
under him and using the 
canal, are liable to an in- 
dictment for such obstruc- 
tion, the one for ereating 
aud the others for contin- 
But, 
if a bridge is erected ever 
the canal, neither is in- 
dictable, simply for suffer- 
ing the bridge to be out of 
repair. State v Yarrell, 
130 
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4. Where a public law im- 
poses a public duty, the 
omission to perform the 


duty is indictable ; but, if 


it is not an absolute duty, 
but a conditional one, de- 
vendent upon the honest 
exercise of the judgment 
of the person or persons, 
to whom it is submitted, 
whether it is to be per- 
formed or not, the omis- 
sion to perform it, per se, 
is notan indictable otlence. 

State v Williams, 172 

Thus, where an indict- 
ment charged that the 
Wardens of the Poor had 
omitted to make by-laws, 
rules, and regulations for 
the comfort of the poor, 
under the act, Rev. Stat. 
ch. 89, sec. 13, Ldeld that 
the indictment would not 
lie, because the duty, im- 
posed upon the wardens 
by that act, was a discre- 
tionary one, to be exer cis- 
ed as they might deem ex- 
pedient. bid. 

6. An indictment for mali- 
cious mischief, must either 
expressly charge malice 
against the owner, or fully 
otherwise describe the ol- 
fence. State v Jackson, 

329 

7. Setting forth in the in- 
dictmeut that the act was 
done “feloniously, wiliul- 
ly and maliciously,” with. 
out averring that it was 
done “ muischievously,” or 
with malice against the 
owner, is nut suilicient. 


Ibid. 


qa 
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INSOLVENT DEBTORS, 
Where a party who has been 
arrested upon a ca, sa. 
gives bond for his appear- 
ance, &c., he may, when 
a judgment is moved fora 
breach of the bond, adduce 
any matter, which amounts 
to a defence. Robinson v 
Mc Dugald, 136 


JOINT JUDGMENTS. 
By Pearson, J. Where two 
or more joint obligees, who 
are not partners in trade, 
take a joint judgment, how 
far, and in what manner, 
the right of survivorship is 
abolished in this State, in 
regard to such joint judg- 
ments, by force of the act 
of 1784, Rev. Stat. ch. 43, 
sec. 2, is an open question. 
Ellison v Andrews, 188. 


JURY. 

A person who is exempted 
by law from serving on ju- 
ries, is not bound to serve 
on a special venire. State 


v Whitford, 99. 


JUSTICES or rue PEACE. 
1, Where a judgment was 
rendered by a justice of 
the peace against an ab- 
sent party, aud the party 
within ten days thereafter 
applied for relief, wader the 
act of Assembly,Rev. Stat. 
sec. 15, the justice has no 
right summarily to vacate 
the judgment. Such an or- 
der is void, Sloan v M-- 
Lean, 260. 
2. It was the duty of the jus- 
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tice to 


order to summon witn ess- 


es, and produce all the pa- | 
| LIMITATIONS 


pers before him, or some 
other justice, at some day 
within thirty days, in the 
meantime directing a for- 
bearance of proceedings, 
on which appointed day 
the case should be recon. 
sidered. Ibid. 

. When a justice, on such 
application, made an order 
at once vacating the judg 


issue a notice to } 
. | 
the opposite party, and an | 


ment, and no further pro. | 


ceedings had thereon ;— 
Held, that the order 
being warranted by law, 
the original judgment re- 
mained in full force. Ibid. 


LESSOR anv LESSEE. 


1. Where the owner of land, 


not | 


j 
. 
we 


to which a ferry is annex- | 
ed, as a franchise, leases 
the land together with the | 


jerry, he is not respunsible 
for any damage sustained 


by athird person, from the | 


mismanagement of the fer- 


ry, while in possession of | 


the lessee. Diggs v Fer 
rell, a 


When there is a lease of | 
a house, and a person lives | 
in it by an assignment or | 


undertaking from the les 
see, or by her 
merely, and at her will, he 
he is concluded from ques- 
tioning the lessor’s title ; 
for he came in under him, 
and cannot 


7 


_ 


license | 


withhold the | 


possession, when the term 
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has expired or been legally 
surrendered. Kluge v. 
Lacbenour, 180. 


—STAT- 
UTE OF. 

In detinue by a husband 

and wife for a slave, when 

it appeared that the slave 

had been given to A for 

life, and after death to the 


feme plaintiff, who, at the 


death of the tenan? for life, 
was an infant and married, 
and had never since been 
discovert; Held, that the 
action was not barred by 
the statute of limitations. 
McLean v Jackson, 149. 
On the compromise of a 
suit, the defendant agreed 
to pay the fee of the plain- 
tiff’s attorney—neglected 
to do so, and the plaintiff 
was obliged to pay it him- 
self. Held, that the statute 
of limitations did not begin 
to run against the plain- 
tiff’s claim, until he paid 
the money, and that it was 
not necessary to give no- 
tice of the payment to the 
other party, to entitle the 
plaintiff to bring his suit. 

Deaver v Carter, 267. 


MILLS. 


. In a proceeding, under our 


statute, to recover dama- 
ges for overflowing land 
by a mill pond, it is not 
uecessary that a copy of 
the petition should be 
served on the defendant. 
It is sufficient for the plain- 
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tif to give the defendant 
ten days notice, in writing, 
of his intention to file the 
petition. Coa v Buie, 139 


. In a proceeding to recov- 


er damages for ponding 
water by a mill dam, un- 
der our act of Assembly, 
the verdict of the jury and 
the judgment of the Court 
thereon are conclusive as 
to the assessment of dam- 
ages, up to the time when 
such judgment was ren- 
dered. Beatty vy Connor, 

341 


. An application for relief 


from damages, assessed for 
a period subsequent to the 
time of the judgment, can 
only be heard if the dam 
is taken away or lowered. 
The washing out of the 
channel and other causes 
of asimilar kind, furnish 
no reason for abating the 
damages. Ibid. 


PRACTICE axn PLEAD- 


Be 


2. 


ING, 
Where a judgment has 
been had in the Superior 
Court, and, on appeal to 
the Supreme Court, the 
judgment is reversed for 
error, the whole judgment 
as well for the costs as for 
the other matters, is set 
aside, and the costs must 
be taxed by the Court be- 
low, which finally deter- 
mines the case. Stafford 
v Newsom, 17 
After an appeal from a 
County to a Superior 


3 





i | 


6. 
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Court, a procedendo will 
not be ordered to the 
County Court to give 
judgment for the costs, 
because the question was 
to be determined by the 
Superior Court in deciding 
on the appeal. Ray v 
Ray, 24 
Where there has been an 
appeal to the Superior 
Court and thence to the 
Supreme Court, a proce- 
dendo cannot issue to the 
County Court to give 
judgment for costs, be- 
cause that question is in- 
volved in the appeal. Ibid. 


. If, after the decision of 


an appeal, the Superior 
Court refuses to obey the 
mandate of the Supreme 
Court, an appeal cannot 
again be had, for there is 
no question to be review- 
ed, but the party grieved 
must apply for a manda. 
mus. Ibid. 


. If, at the time a judgment 


is obtained, the parties 
agree, that an execution 
shall not issue for a certain 
time, which is duly enter- 
ed of record, the time, 
within which a plaintiff 
can take out his execution, 
is extended tv twelve 
months and a day from 
the termination of the spe- 
cified time, and no execu. 
tion can regularly issue in 
the meahtime, except by 
order of the Court. Wood 
v Bagley, 83 
When a judgment is con- 
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. 


fessed upon terms, which 
are duly entered, it is, in 
effect, a conditional judg- 
ment, and the Court will 
take notice of the terms | 
and enforce them. Ibid. | 


entered on the record, by 
a proper 
Court in the clerk’s office, 
but during Term time, and 


| 


| 


. Where a rule or order is | 


officer of the | 


the Court meets and sits | 
afterwards, the conclusion | 


of law is, that it was re- 


cognised and adopted by | 


the Court. Ibid. 


8. Every Court has the con- | 
trol of its own records, | 


and may alter or amend 


them, or refuse to do so. 


at its discretion. 


v Wood, 9U 


Bagley ' 
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conclusive, because the 
Supreme Court is a Court 
for the correction of errors 
in matters‘of law, and not 
matters of fact. Ibid. 

12. When the Superior 
Court, upon the facts sub- 
mitted to and determined 
by them, refused a motion 
to dismiss a guardian ; 
Held, that an appeal could 
not be taken from their 
decision. Jones v Jones, 98 

13. In a writ of error coram 
nobis, only such errors in 
fact can be assigned, as 
are consistent with the 
record before the Court, 
in which the case was 
tried. Williams v Ed- 
wards, 178 


'14, In order to obtain a ve- 


9. Where the County Courts | 


exercise this 


discretion | 


their decision is subject to | 
an appeal to the Superior | 


Court and is hereby vaca- 
ted, and the trial in the 
Superior Court is de novo. 
Ibid. 

10. In considering the mat- 
ter in appeal, the Superior 
Court is not confined to 


the evidence in the Court | 


below, but may hear and 
will hear any additional or | 


new evidence, which may | 


be offered by the parties. 
Ibid. 
11. Whether the decision in 


the Superior Court is one | 


purely in the discretion of 
the Judge, or one which 
is subject to review here, 


the judgment is final and | 


| 


nire de novo for the ad- 
mission of improper evi- 
dence, it is not sufficient 
to state matter rendering 
it probable that such evi- 
dence may have been re- 
ceived, but it is indispen- 
sable to state the evidence 
itself; otherwise, the Court 
cannot see that the evi- 
dence was illegal, and 
judgment will be affirmed. 
State v Clark, 151 
15. Where, in an appeal 
bond given by the defend- 
ant, the plaintiff's name is 
omitted, although the 
Court at the first term 
would dismiss the appeal 
unless the defendant gave 
a sufficient bond, yet they 
will not do so as a matter 
of course, when several 
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terms haveelapsed. Rob- 
inson v Bryan, 183 

16. A Court may correct a 
slip, by withdrawing im- 
proper evidence from the 
consideration of the jury, 
or by giving such explan- 
ations of an error, as will 
prevent it from misleading 
ajury. McAlister v Mc- 
Alister, 184 

17. When in detinue there 
is a verdict for the plain- 
tiff and error in the assess- 
ment of damages only, a 
venire de novo will not be 
awarded. Ibid. 

18. An order, taking a bill 
pro confesso, for want of 
an answer, dispenses with 
proof on the hearing, and 
is conclusive that the mat- 
ter of the bill is true, as if 
the same were confessed 
in an answer. Alto. Gen. 
v Carver, 231. 

19. If a bill, though confess- 
ed, does not entitle the 
plaintiff to a decree, it 
must be dismissed; but if 
it contain matter for some 
decree for the plaintiff, 
that decree will be made. 
Ibid. 

20. Its nature, however, will 
depend upon the consider- 
ation, whether there be or 
be not enough in the bill 
to shew the precise extent 
of the relief, which the 
plaintiff ought to have. If, 
for example, the bill be for 
the specific performance 
of a contract for the sale 
of land, and it is not so de- 
scribed in the contract or 





bill, as to identify it by 
such metes and bounds as 
ought to be inserted in the 
conveyance to be decreed, 
then on the hearing, the 
Court would only declare, 
that it was fit the contract 
should be specifically per- 
formed, and a survey and 
enquiry would be directed 
thereon; and, of course, the 
party — offer proof 
touching that matter. Ibid. 


21. When a person who has 


has commenced a suit 
in forma pauperis, after- 
wards is dispaupered, and 
enters into a prosecution 
bond, he is entitled, upon 
his recovery in the action, 
to a judgment for his costs, 
as well those incurred be~ 
fore he was dispaupered, 
as those incurred after- 
wards. Revel vy Pearson. 

244, 


22. A defendant was arrest- 


ed on a ca. sa. and gave 
bond as required by law; 
the plaintiff was permitted 
to amend his execution, 
and the defendant allowed 
to appeal; in the Superior 
Court the plaintiff moved 
to dismiss the appeal, on 
the ground that the appeal 
was improvidently grant- 
ed, and the motion was 
sustained by the Court, 
and the appeal ordered to 
be dismissed. The plain- 
tiff is not then entitled in 
that Court to a judgment 
for his debt and costs 
against the defendant and 
his sureties on the appeal 
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bond, Chunn v Jones, 251. 
23. A party who does not ex- 
cept to an opinion in the 
Court below, on a point of 
law, is precluded from ma- 
ding the exception in the 
Supreme Court, when the 
case comes on there. Gant 
v Hunsucker, 254, 
24. Where there is a dor- 
mant judgment, the plain- 
tiff may have a scire facias 
to revive, and an action of 
debt to recover, the a- 
mount of the judgment, 
both pending at the same 
time; and a judgment on 
the scire facias cannot be 
pleaded in bar of the ac- 
tion of debt. Carter v Col. 
man, 274. 
25. Where there was an or- 
der toamend,and the subse- 
quent proceedings in the 
case are based upon the 
assumption that the amend- 
ment has been made, the 
course is to consider the 
order as standing for the 
amendment itself. Holland 
v Crow, 275. 
26. It is error in a judge to 
leave it to the jury to de- 
cide who were the heirs of 
a deceased person. That 
is a question of law for the 
determination of the Court. 
Bradford vy Erwin, 291. 


27. If a judge omits to charge 
upon a point presented by 
the evidence, it is no error, 
unless he is requested to 
give the charge. But, if he 
make acharge against law, 
it is error, unless it be up- 
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on a mere abstract propo- 
sition, and it is apparent 
upon the whole case, that 
it could mislead the jury. 
Hice v Woodard, 293. 

28. A party cannot appeal, 
when the judgment is in 
his favor, just as he want- 
edit. Hoke v Carter, 327. 

29, It is only when both par- 
ties except to the judg- 
ment as erroneous, that 
both have ground for ap- 
peal. Thid. 

30. When there is an appeal 
from an intorlocutory de- 
cree in a cause, and the 
parties proceed to the trial 
of the cause, without wait- 
ing for the decision of the 
matter appealed from, the 
appeal will be dismissed at 
the costs of the appellant. 
Love v Johnston, 367. 

31. Although a juror may sit 
on the trial, against whom 
there was good cause of 
challenge, yet the party, 
by not having made the 
objection in time, waived 
it. Briggs v Byrd, 377. 

32. In criminal, as well as in 
civil cases, all the testimo- 
ny on both sides should be 
introduced before the ar- 
gument commences. Af- 
ter that, the parties have 
no right to introduce ad- 
ditional testimony, though 
the Court, in its discretion, 
may permit it to be done, 
State v Rash, 382, 

33. A Judge is never bound 
to instruct a jury upon an 
abstract proposition. His 
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duty is to lay down the 
law to them, as applicable 
to the evidence introdu- 
ced. Ibid, 

34. It never can be error in 
a Judge to assume that as 
true, which the prisoner, 
in his defence, has treated 
as true; as, where a pris 
oner indicted for murder, 
does not pretend that, if 
guilty of the homicide, he 
Is guiity of anything but 
murder; but relies, in his 
defence, solely upon the 
ground that he was not 
guilty of the homicide. 
Ibid. 

35. It is not errorin the Judge 
to tell the jury that, if the 
witness is credible, it is 
their duty to believe him ; 
when he adds, at the same 
time, “yet it is possible the 
witness may be mistaken 
hy perjured.” Lbid. 

. An omission by a Judge 
" instruct a jury upon a 
particular point, is not er- 
ror. If the party deeming 
them material, ask for in- 
structions, and they are 
improperly granted, the 
question may be brought 
before the Supreme Court 
for review, Avery v Ste- 
phenson, 34. 


PRINCIPAL ann AGENT. 
1, An agent, who, in making 
a contract, discloses the 
name of his principal, is 
not legally responsible to 
the person with whom he 
contracts, aud, therefore, 





if he pays any damages 
arising from a breach, he 
cannot recover the amount 
so paid from the principal, 
unless paid by his special 
request. Meadows v Smith, 

18. 


2. A principal Cannot main- 


tain an action against his 
agent for money had and 
received, until a demand 
and refusal; but the proof 
of a demand and refusal is 
not restricted to any par- 
ticular form of words, but 
any declaration of the 
agent to the principal, 
which shows a denial of 
his right, puts him in the 
wrong, and gives to the 
principal a right of action. 

Moore v Hyman, 38. 


3. Where the plaintiff had 


employed the defendant to 
sell for him a quantity of 
fish, and in attempting to 
make a settlement, they 
differed as to six barrels of 
the fish, the plaintiff wish- 
ing the defendant to pay 
for six barrels of fish more 
than he was willing to ac- 
count for ; Held, that this 
was not only evidence of 
demand, but was, in law, a 
demand. It was a denial 
of the plaintiff’s right, and 
whether correct or not, 
gave him an iinmediate 
right of action, and set the 
statute of limitations in ac- 
tion. Jbid. 

PRINCIPAL & SURETY, 

1. A surety has no claim up- 
on his principal, until he 
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1. 


2. 
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has paid the money for | 


which he was bound. Pon- | 


der v Carter, 
When A was indebted to 
B, and C, for a fair consid- 
eration, agreed in writing, 
to pay the debt to B, and 
afterwards, upon demand 
from B, refused to do so: 
and A_ subsequently was 


242. | 


| 
‘ 


compelled to pay the debt; | 


Held, that, as between A | 
and C, A was to be con- | 


sidered as surety, and C as 
principal, and that the sta- 
tute of limitations began 


torun against A’s claim on | 


C. not from the date of the 


agreement or of C’s refu- | 


sal to pay B, but only from 
the time when A actually 


paid the money. Ibid. 
SLANDER. 


In an action of slander, 
(under our statute) for 
charging that the plaintiff 
had criminal intercourse 
with one A ata particular 
time and place, the defend- 


ant cannot justify by show- | 


ing that she had such in- | 


tercourse with A, at ano- 
ther time and place.— 
Sharpe v Stephenson, 348. 
The defendant in such 
an action, in a plea of jus. 
tification, must aver, and 
must prove, the identical 
offence; and when any cir- 


cumstance is stated, which | 


is descriptive of, and iden- 
tifies the offence, it must 
be averred and proved, for 
the purpose of showing, 


6. 


that it is the same offence. 
Lbid. 


. Yet, though the plea is not 


favored when other de- 
scriptive circumstances 
are proven, so as to show 
clearly,that it is the offence 
charged, a slight variation 
in some of the other cir- 
cumstances, which may be 
ascribed to mistake, would 
not be fatal,—as, for in- 
stance, that it was Satur- 
day instead of Sunday, and 
the like. Jbid. 


. A person is not answera- 


ble, in an action of slander, 
fur anything he says, in 
honestly preterring, before 
a judicial officer, com- 
plaints against an individ- 
ual for olfences alleged to 
have been committed by 
him; and prima facie, eve- 
ry application is to be 
deemed honest and to have 
been made upon good mo- 
tives, until the contrary be 
shown. Briggs v Byrd, 

377 


. In such cases, whether the 


party complaining acted 
bona fide, or from a wick- 
ed and malicious mind, is 
always an open question. 
The opposite party, there- 
fore, is at liberty to prove 
malice, either by express 
evidence, or by attending 
or collateral circumstan- 
ces. Ibid. 

In an action of slander, ev- 
idence of the sense in 
which the words were un- 
derstoud by the hearers, 








— 


es 
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must be of the sense in 
which they were under- 
stood at the time they were 
uttered. Ibid. 


STEALING SLAVES. 


. To constitute a capital fe- 


lony in the case of stealing, 
&c. slaves, the taking and 
conveying away of the 
slave must be from the pos- 
session of the owner. The 
felony is not created by 
our statutes, when, before 
the taking or carry- 
ing away, the owner 
has lost the possession of 
the slave by the act of an- 
other, even though such 
act was procured to be 
done by the person char- 
ged with felony, for a felo- 
nious purpose. Staite v 
Martin, 157. 
Neither the act of 1779, 
Rev. Stat., ch. 34, sec. 10, 
nor the act of 1848-9, ch. 
35, constitutes a felony in 
such a case. Ibid. 


TROVER. 


. A, owning a slave, died in- 


tesate, and no administra- 
tio. was ever granted on 
his estate. The nextof kin 
tvok possession of the slave, 
md kept him for seven 
rears. They then sold him 
o B, who kept him for ten 
‘rears, and he was then 
old by B’s executors to 
v. After remaining in C’s 
pssession four years, he 
mm away, 
ad confined to jail, from 





was caught | 
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which he was taken by D, 
who, upon demand, retused 
to deliver him to C. Held, 
that C’s possession entitled 
him to an action of Tro- 
ver against D, who was a 
mere wrongdoer, setting 
up no title in himself.— 
Craig v Miller, 375. 
In our State, it is held, 
that, if a tenant in common 
takes a slave out of the 
State to parts unknown, 
and sells him, the co ten- 
ants may treat this as a 
destruction of the proper- 
ty. But a sale to a citizen 
of the State is not tanta- 
mount to a destruction, 
and, therefore, does not 
amount to a conversion. 
Pitt v Petway, 69. 


. When a man built a rail 


fence upon a piece of land, 
to which he had no title, 
and the owner of the land 
removed the rails, and 
kept possession of them, 
the former has no right of 
action against the latter, 
unless the removal has 
been effected by a breach 


of the peace. Wentz v. 
Fincher, 297. 
TRUSTEES. 


. Where A, B and C, were 


interested as the principal 
cestuis que trust, in a deed 
of trust of slaves, for the 
payment of debts, in which 
A was the trustee, and, by 
an agreement between the 
three, B, at a public sa., 
under the deed by the 
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trustee, bid off the slaves, 
for the benefit of the three; 
Held, that by this sale, the 
legal title vested in all, as 
tenants in common. Pitt 
v. Petway, 69. 


. The position, that “a trus- 


tee cannot buy at his own 
sale,” must be taken with 
some qualifications. He 
may buy at his own sale, 
and charge himself with 
the bid; and the cestuis 
que trust may, at their 
election, hold him bound 
by it, or may repudiate the 
sale and treat the proper- 
ty as still belonging to the 
trust fund. Ibid. 


USURY. 


. Persons may change notes 


fur their mutual accom- 
modation, with a view to 
raise money by having 
them discounted, and they 
will respectively consti- 
tute a consideration, which 
will make them all binding 
on the makers—provided, 
however, that they be not 
made with a view to their 
being illegally discounted. 
But a note, made to the 
intent of being legally dis- 
counted for the accommo- 
dation of the maker, or the 
payee, or both of them, 
would not be obligatory 
between the parties, and is 
void in the hands of one, 
who discounts it at a rate 
exceeding six per cent; 
and there is no diflerence 
between a man’s making 
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his own note to the lender, 
and getting a friend to 
make a note to himself, 
and his passing it to the 
lender. Simpson v Fullen.- 
wider, 334, 


2. Whether the lender was 


cognizant of the intention 
of the parties to the note 
or not, is not material ina 
question of usury; for the 
statute has no provision in 
favor of the assignee, and 
it is the fact, and not the 
assignee’s knowledze of it, 
which determines the va- 
lidity of the instrument. 
Ibid. 


VENDOR appv VENDEE. 
Where a vendee takes an ar- 
ticle at his own risk, or 
with all faults, he becomes 
his own insurer, and the 
seller is relieved from all 
obligation to disclose any 
fault he may know the ar- 
ticle has ; but he must re- 
sort to no trick or cont%- 
vance to conceal thede- 
fect from the purclaser. 
Pearce vy Blackwelt 49, 


WARRANTIES. 


1. A, by deed, convered a 


tract of land by mete and 
bounds, specifying ‘he 
number of acres, and tov- 
enanted as follows: ‘To 
have and to hold tohim 
the said R.S., his leirs 
and assigns, the rightand 
title of the same, I warant 
and will ever defen;”— 
Held, that this was aly a 
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~ 
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covenant fur quiet enjoy- | 


ment, and not a warranty 
as to the number of acres 
inentioned in the deed. 


Huntly v Waddell, 32. | 


. In the sale of land by deed, 


there are no implied war- 
ranties. Ibid. 

In the sale of a slave, a 
warranty of soundness in- 
cludes soundness of mind 
us well as of body. Simp- 
son v McKay, 141. 
The 
meant in the warranty of 
a slave, means only such 
. degree of mental capa- 
city, as renders him fit to 
perform the ordinary du- 
ties of a slave. Ibid. 


5. In an action for a breach 


of covenant, in a warran- 
ty of the soundness of a 
slave, the plaintiff may 
show what the slave after- 
wards sold for, to aid the 


jury in estimating dama- 
ges, Houston v Starnes, 


313. 

When one, having only a 
_ life estate, sells and con- 
“veys the land, with war- 
ranty in fee, this warranty 
does not bar nor rebut the 
purchaser. Moore v Par- 
ker, 123. 

WIDOWS. 


A widow is not barred of her 


right to her year’s provis- 
ion, under our Statute,— 
Rev. Stat. ch. 121, sec. 
18, by her adultery, &e., 
as she is of her dower by 
the Rev. Stat. sec. 11.~— 
Walters v Jordan, 170. 
4 


soundness of mind | 
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WILLS. 


1. A mere wrong-doer, who 


has only a color of title, 
cannot pass any estate by 
his will to his devisees. 

Smith v Bryan, 11. 


. The act of 1844, ch. 83, 


making devises to operate 
on such real estate as the 
testator may have at the 
time of his death, was al- 
together prospective, and 
did not extend to his wills 
made and published before 
the time when the act 
went into operation, tho’ 
the testator did not die till 
afterwards, unless there 
had been a republication 
of the will, after the act 
went into operation. Wil- 
liams v Davis, 21. 


. Unpublished wills of the 


supposed testator are ad- 
missible in evidence, as to 
questions of capacity and 
undue influence, as they 
tend to show intelligence 
and a settled purpose to 
make dispositions, like 


those contained in the 
script in contest. Love v 
Johnston, 355. 


. Where, on the trial of an 


issue, devisavit vel non, 
the declarations of a party 
are given in evidence, and 
it appears afterwards, that 
those declarations were in 
fact in favor of his own 
interest, though apparent- 
ly against it, the Court 
may, at any stage of the 
trial, direct the jury to 
disregard them. Ibid. 
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5. The proceeding, in pro- | 
bate causes, is not similar 
to those at common law, 
for in its nature, it is a pro- 
ceeding in rem, to which 


there are no varties in the | 


strict sense of the common 
law, and the Court retains 
that exclusive power over 
the subject, which arises 


from the provision in the | 
”. 


statute, that the issue is to 
“be made up under the 


direction of the Court.” | ‘ 


The Court may modify 
the issue, both in respect 


of the scripts, and of the | 
positions of the parties in | 


interest, so as to have the 


contest upon the issue de- | 
termined conclusively,and | 


upon its merits as existing | 


in fact. Ibid. 


. There cannot be republi- | 


cation, by eral declara- 
tions merely, of what pur- 
ports to be an attested | 


INDEX. 


will; and it is doubtful 
whether there can be of a 
holograph. As to a paper 
purporting to be an attest- 
ed will, there cannot be a 
republication, unless by a 
re execution of the same 
instrument, or by the exe- 
cution of a codicil, with 
the ceremonies required 
by the statute. bid. 
When one script only is 
put in issue, and that is but 
part of the will, the verdict 
ought not to be against it 
altogether, but should, ra- 
ther, be according to the 
truth—that it is a part. 
Upon such a finding, the 
parties would be under the 
necessity of asking the 
Court to set it aside, and 
re-model the issue, so as 
to embrace both scripts; 
and thus the whole. case 
would be properly brought 
up. Lbid. 
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